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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

JUN 06 201

ERTIFIED MAIL
RETURN RECEIPT REQUESTED

Cleta Mitchell, Esq.

Foley & Lardner, LLP " o
3000 K Strent, NW y
Suite 600 :

Warhington, DC 20007

RE: MUR 6411
Representative Nancy Pelosi, ef al.

Dear Ms. Mitchell:

On May 31, 2011, the Federal Election Commission (“Commission™) reviewed the
allegntions in your aomplaint dated October 22, 2010, and found that on the basis of the
information provided in your complaint, as well as information provided by the respondents,
there is no reasan to believe that Reprasentative Neacy Pelosi and Reprosentative Jobn Larsan
violated the Act. The Commission also found there is no reasan to believe that the following
Respondents violated 2 U.8.C. §§ 441a(a) or 441b and accordingly, closed the file in this matter:

2010 Leudership Council and Andrew Horme, in his official capacity as treasurer;
Advancing Wisconsin; AccountabHity 2010 and Brooke Colexzan, in his official capacity
us tronsurer; Anrerica's Families First Activn Fund amd David Rudd, in his official
capacity as treasurer; American Federation of State, County & Municipal Employees
PEOPLE asid Lee A. Saundery, in his offinial caganity ac tmammer; Amarionn Fardertipn
of Teachars, AFL-CIO Committas on: Political Education and Antenia M. Coxtese, it hor
offieial capacity as treasurer; Blua Amarica PAC Indeperzient Expenditure Commiitee
and Howie Klein, in his official capacity as treasurer; Blue Green Alliance; Campaign
Money Watch; Citizens for Strength and Security; Citizens for Strength and Security
Action Fund; Communications Workers of America Working Voices and Jeffrey
Rechenbach, in his official capucity as treasurer; Defenders of Wildlife, Deferders of
Wildlife Action Pund; League of Conservation Voters, Inc.; Majority Action PAC and
Judy Zamore, in her official cupacity as treusursr; Matthew 25 Network and Christogher
Korzen, in his official capacity a3 treasaner; Natiomni Wildlife Federation Action Fund,;
NEA Fund far Childran and Public Echieation aral Jolan. Wilson, in his offickl capocity as
treasurar; Plansed Paronthmed Vatas antf Aarou Samulcek, in his official capacity as
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treasurer; Service Employees International Union Committee on Political Education and
Gerald Hutlson, in his official mapecity as treasurer; Siena Club Political Committee and
Debbie Sease, in har official capzcity os teeacuner; The Asrerican Worker, Ioc. and Chuck
Rochu, in his official cupaaity as treasurer; VateVetn org Actian Fuomi; and WOMEN
VOTE! and Ellea Malcedm, in her official capaoity as txeasnrer.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General
Counsel’s Reports on the Public Record, 74 Fed. Reg. 66132 (Dec. 14, 2009). The Factual and
Legal Analysis, which more fully explains the Commission's finding, is enclosed.

The Fexidnel Elemtion Campaign Act af 1971, as ammded, allows a epmplainant to seek
judicial review of the Commission's dismissal of this action. See 2 U.S.C. § 437g(a)(8).

Sincerzly,

Christopher Hughey
Acting General Counsel

Wik 0 &%

BY: Peter G. Blumberg
Assistant General Counsel

Enclosure
Factual and Legal Analysis




FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: MUR: 6411
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Representative Nancy Pelosi

Representative John Larson

2010 Leadership Council and Andrew Horne, in his
official capacity as treasurer

Advancing Wisconsin

Accountability 20 1)) ami Brmoke Coleman, in his
offieial aapacity #s tstasurer

Americu's Famliias First Astion Fund amd Eiavid
Rudd, in his afficiel capacity as treasurer

American Federation of State, County & Mtnicipal
Employees PEOPLE and Lee A. Saunders, in his
official capacity as treasurer

American Federation of Teachers, AFL-CIO
Committee en Political Education and Antonia M.
Cortese, in her offivial capacity ay treasurer

Blue Ameriga PAC Indopunident Expordition
Commiittee zmxd Hawie Klain, in his offiaint
capacity as treasprer

Blue Green Allignce

Campaign Money Watch

Citizens for Strength and Security

Citizens for Strength and Security Action Fund

Communications Workers of America Working
Voices and Jeffrey Rechenbach, in his official
capavity as treasurer

Deferniems of Wildliie

Defenders of ¥ildiie Aciten Fund

League of Connsrvation Voters, Inc.

Majority Aetian PAC and Judy Zamore, in her
official capacity as treasurer

Matthew 25 Network and Christopher Korzen, in
his official capacity as treasurer

National Wildlife Federation Action Fund

NEA Fund for Children and Public Educatien and
John Wilsbn, in his official eapacity as treasurer

Plannad Parenthood Vaies and Aaron Smmuleek, in
his offiaial capacity as acasuer

Servige Employees Intemsetional Union Canenitete
on Politiral Educatibn ead Garai Hudeon, in his
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official capacity as treasurer
Sierss Club Political Cermmitte: and Debbie Sease,
in hur official capasity as treasaesy
The Amearionn Worksr, Im:. and Chuok Racha, in
his efficial capacity as treasurer
VoteVaets.org Action Fund
WOMEN VOTE! and Ellen Malcolm, in her official
capacity as treasurer
L INTRODUCTION
This matter was geaerated by a complaint filed with the Federal Election
Commissiea (“tha Commission”) by Liet Froedom Ring, Inc. Ses 2 U.S.C. § 437g(a)(1).
Thacomplaint 2lleged thst Represantative Nancy Pelesi, Repeesentative John Larson, and
other unidentified members of Cangress,' coardinated communications with twenty-four
organizations, including Democratic-leaning nonprofit organizations and political
committees, which resulted in excessive or prohibited in-kind contributions to federal
candidates in violation of the Federal Election Campaign Act of 1971, as amended
(“Act”). The allegations set forth in the complaint and a supplement were based on news
articles and spending reports filed with the Commission by the Respondent organizations.
The news articles attached to the complaint cited statements attributed to Rzpresentatives
Pelos! and Larsom that were perportedly made dering closed«door Cengresslanal
meetibgs in Swxtenriber 2010 in whith thay “sperifinaily” mquested that thesy
“organizatiens make puelic communicatinny in support of Demposaiic candidates for
Congres=” Complaint at 2. In responsa to these requests, the outside arganizations
allegedly increased their spending on behalf of Democratic congressional candidates in
September and October 2010,

! Theemnphmdldnotmkemyspmﬁcdlegnmwgudmganyoﬂmmmbmofmnw besides
Reprasentatives Pelosi aand !.arson.

2
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Representatives Pelosi and Larson, and each of the Respondent organizations,

submitted responses to the complaint denying that ar'ly coordination took place; that the

‘Representatives made a request or suggestion for the broadcast of certain

communications, or that there were discussions between the organizations and members
of Congress in connection with any of the organizations’ communications.
. F ANALYSIS

A. Factual Summary
The complaint in this matter alleged coordination between members of Congress,

specifically, Representatives Narcy Pelasi and John Larson, and twenty-four
organizations. These organizations include the following political committees,
independent expenditure committees, 527 organizations, 501(c)(4) groups, and labor
union political action committees (“PACs”) (collectively “Respondent organizations”):

2010 Leadership Council and Andrew Horne, in his official capacity as treasurer;

Advarring Wiseonsin;

Accountability 2010 and Brooke Coleman, in his official capacity as treasurer;

America's Families First Actien Foad emd David Rudd, in his official eapacity as

treasurer (“America’s Families First”);

e American Federation of State, County & Municipal Employees PEOPLE and Lee
A. Saunders, in his official capacity as treasurer (“AFSCME PEOPLE");

e American Federation of Teachers, AIL-CI'O Committee on Political Educaticn
and Antonia M. Cortese, in her official capacity as treasurer (“American
Fedepation of Texchers”);

e Blue Ammimn PAC Imzlependent Bxpenditure Camunittee and Howie Kléin, in bis

official capacity as tressurer (“Blue America™);

Blue Gneen Alliance;

Campnign Maney Watch;?

Citizens for Strength and Security (“CSS"™);

Citizens for Strength and Security Action Fund (“CSS Action Fund”);

Communications Workers of America Working Voices and Jeffrey Rechenbach,

in his official capacity as treasurer (“Communications Workers™);

o Defenders of Wildlife;

2 Campaign Money Watch is a project mainttimed by Public Campaign Action Fund for the purpese of
engaging in electionznning anmoazications. See Campatgn Money Wagh Respeme ot 1.

3
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Defenders of Wildlife Action Fund;

League of Conservation Voters, Inc.;

MajorRty Action PAC and Judy Zamore, in her official capacity as treasurer;

Matthewe 25 Netwerk and Coristopher Korzen, in his afficial eapnity as trossnim’;

National Wildlife Federation Action Fand;

NEA Fund for Chiisiran and Public Education and John Wilson, in his official

capacity as treasurer (“NEA™);

e Planned Parenthnod Votes ard Aaron Samulcek, in his official capacity as
treasurer;

e Service Employees International Union Committee on Political Education and
Gerald Hudson, in his official capacity as treasurer (SEIU-COPE");

o Sierra Club Political Committee and Debbie Sease, in her official eapacity as
treaswrr; :

e The American Wazkes Inc. und Chobk Rocha, in his ofiicial zxpasity as treasurer;

o VotsVetnarg Action Fund; and

o WOMEN VOTE! and Ellen Mzlcelm, im ber official capaxity &s treesurer.

The complaint alleged that Representatives Pelosi and Larson made statements
during clos.ed-door Congressional meetings that took place during the weeks of
September 13 and 20, 2010, in which they expressed frustration about “the ‘absence’ of
third-party spending in support of Democratic candidates seeking election” and the
disparity in spending between pro-Republican third-party organizations and Democratic-
leaning groups. Complaint at 2 and Attachments 1-2. According to the complaint, these
stat=ments amourttd to n “request or suggestion™ that third-perty orgnnizations msice
public summunications in sugport of Donoctic enadidates. Complaint i 7. The
complaint sieted that “[a]li expenditures by the third-party Respandents follawing the
demands of Pelosi and her hanchmex are iHlegal in-kind corporate and union
contributions to the campaigns of the referenced Democratic candidates.” Id.

The coordination allegations were based on statements cited in two news articles
attached to the complaint, and one additional news article attached to a supplement to the
complaint. According to a Roll Call article, an unnamed leadership aide stated that at

Representative Pelosi’s weekly meeting with freshman Democrats, she addressed the
4
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frustration of Democratic House members that liberal groups were not doing enough for
Democratic candidates. Anna Palmer, Democrats Angry that Liberal Groups Aren’t

Helping, RoLL CALL, September 17, 2010, l_11_tp:l_/www.rollcall.com/news/49939-
LhtmI?CMP=0TC-RSS. According to the same article, Representative Larson also

stated that “we hope and trust that people who are inclined to support us get out there and
do the job that’s going to meed to te done” and explaimed that “they [members of
congress] ask groops an a ‘raguler basis’® to gei invelved in tiwe effort to support
Demogsats this election.” Jd.

An article published by Politico five days later also addressed these closed-door
meetings. See Jonathan Martin, Dems lag badly in outside spending, POLITICO,
September 22, 2010. Without directly quoting her, the article attributes statements to
Rep. Pelosi that she “vowed to pressure liberal groups to do more — and quickly” and that
she “assured the Democrats that, while organized labor was helping with field operations,
she was trying get allied liberal groups to give House Democrats some air cover, t0o.” A
source “familiar” with the meeting said that Representative Pelosi told a group of
members of Congress that “I’m saying get out there” . . . “[w]e need more.® According
to the Politice article, “a top House Democratic aide” mferced to these third-party groups
as baing “AWOL” and suggested that “theis absecoe froms the campaign aasid have ‘long
ten ramifications.” Id*

The complaint argued that Pelosi’s and Larson’s statements amounted to a
“request or suggestion” for outside organizations to make expenditures on behalf of
Democratic candidates, thereby satisfying the conduct prong of the Commission’s

3 The third article, published on October 22, 2010, identifies another Respondent, America’s Families
First, that Comnpiainant atioges was formed to ciery wmit RBepresoniutive Peleni’y “demuids.” Sae Exibit to
Supplement to Complaint.

5
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coordination regulations. Complaint at 6 and 7. The complaint points to increased
spending by these third-party organizations starting in late September 2010, after the
news articles were published, as evidence of the alleged coordination. In support of these
allegations, Complainant attaches charts listing the independent expenditures and
electioneering communications made by these groups in the period following the closed-
door meetings. Id. at 3, Attachments 3 and 4. The charts list the Respondent
organizations and the expenditures and elestionsering contmunications thry nmde in
September and October 2010 iti.comcectian with the 2019 geaers! election, an vl ao the
candidate that each comamunicatien saupported or oppased. Jd. at Attachments 3 and 4.
Neither Representative Pelosi nor Representative Larson is listed on the charts as having
received support from any of the Respondent organizations. In addition, the complaint
did not specifically name any other member of Congress who may have been involved
with the alleged coordinated communications or may have been present at the closed-
door Congressional meetings. Instead, the complaint generally alleged that “other
members of Congress identified, but not named, in press reports” also participated in the
coordination. /d. at 1. Further, biscause these closed-door raeétings appear to have taken
place at House ;)fﬁnns, thw complaint raisel the issue of whether thiee discuseioim may
have also violated House ethics rules prohibiting the une af House facilities for political
purposes. /d at2, fn. 1. However, it did not indioate whether a compizint had alse been
filed with the House Standards of Official Conduct (“House Ethics Committee™), the
entity with jurisdiction over such potential violations.

Representatives Pelosi and Larson and the Respondent organizations all submitted

responses to the complaint, some of which included sworn statements by representatives
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of the organizations. Most of the Respondents argued that the statements allegedly made
by Pelosi and Larson did not amount to a “request and suggestion” as set forth in the
Commission’s regulations, arguing that there was no request made directly to the
organizations by any member of Congress.’ Some Respondent organizations specifically
denied that any discussions took place between them and any member of Congress
corcerning their eapenditures.® A number of the Respondent orgarizations also
desccibed firewall precedtiras that they had in phice duzing the 2010 election cycle as
further evidrmce that there was no coordination.”

The Respondents zlso attempted to contradict the allegations in the complaint by
clarifying the facts at issue. Far instance, a number of the Respondent organizations
specifically noted that their respective groups were not present at any of the closed-door
meetings where a “request or suggestion” may have been allegedly made.® Similarly,
some of the Respondent organizations described their spending during past election

¢ Sve, e.g., Reapouses submitted by 2010 Leatership Council, Avoounssbility 201¢; AFSCMB PEOPLE,
American Federation of Teachers, Blue America, Campaign Money Watch, CSS Action Fund, Defenders
of Wildlife, Defenders of Wildlife Action Fund, NEA, and VoteVets.org.

5 See Responses submitted by.2010 Leadership Council, Accountability 2010, AFSCME PEOPLE,
America’s Families First, American Federation of Teachers, Blus America, Blue Green Alliance,
Campaign Money Watch, CSS, CSS Action Fund, Comnrunications Workers, Defendars of Wildlife,
Defenders of Wild¥ife Aution Fund, League of Conservation Voters, Migjority Action, Matthew 25
Network, NEA, Planned Parenthood, Rep. Larson, Rep. Pelosi, SBIU-COPE, Sierra Club, The American
Worker, VateVets.arg, and WOMENVOTE!

¢ See Responses suhmitted by 2010 Lesdership Council. Aesountability 2010, American Federation of
Teachers, Blue America, Blue Green Alliance, Campaign Money Watch, Citizens for Strength and
Security, CSS Action Fund, Communications Workers, Defenders of Wildlifie, Defenders of Wildlife
Action Fund, Matthew 25 Network, Planned Parenthood, and VoteVets.crg.

7 See Responses submitted by AFSCME PEOPLE, American Federation of Teachers, Campaign Money
Watch, Cormmunionticem Worlnes, League of Conservation Voters, National Wildlife Federativn, NEA,
Planmed Payenthotsd, SEEJ-COPE, and WOMENVOTE!

$ SesResponses submitiad by 2010 Leadership Casmoil, Accouniabiliny 2010, American Federation of
Teachers, Blue Amierica, SETU-COPE, and VoteVets.org.

7
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cycles in an attempt to demonstrate that their spending during the 2010 election cycle did
not differ from their past practices.® For example, Sierra Club described its post-
September 1* spending during the 2006, 2008, and 2010 election cycles to demonstrate
that “the organization continued its historical practice of saving its resources to optimize
impact.”. Sierra Club Response at 3. Finally, others generaily cited to factual information
that meost election advertising tzkes place within sixty days of an clection in support of
their argunmns that there: was nothirg unussitl about their spending activity. '
Specificzlly, Matthew 25 Natwork explained that it “conduoted its indepeendent
expenditures close to the election because that is when voters are paying attention and
making their voting decisions.” League of Conservation Voters echoed this statement
and added that “[w]aiting until later in the election allows LCV to better project which
clections will be close and where its limited resources can be maximized.” League of
Conservation Voters Response at 3. Blue Green Alliance indicated that concentrating
expenditures in mid-October was especially important “for organizations with limited
resources.” These Respondent organizations also cited to the Commission’s Explanation
and Justification for Coordinated Commmnications, which recognized that “mearly all
Senate and House onndidxic advertising tltes place witiin 60 days of an elortion.” Ser
71 Fed. Reg. 33194 (June 8, 2006).

¥ See Responses submitted by AFSCME PEOPLE, America’s Families First, League of Conservation
Voters, NEA, SEIU-COPE, and Sierra Club.

© See Responses submitted by America’s Families First, Blue Green Alliance, Defenders of Wildlife,
Defenders of Wildlife Action Fund, League of Conservation Voters, Majority Action, Matthew 25
Network, National Wildlife Federation, NEA, Planned Parenthood, Rep. Pelosi, SEIU-COPE, Sierra Club,
The American Wosker, and WOMENVOTE!.
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B. Legal Analysis

Generally, the Respondents denied the coordination allegations and argued that
the information presented in the complaint is too speculative to support a finding of
reason to believe.!" As discussed in further detail below, there is no information
presented in the complaint or that is publicly availabie to demonstrate that there was any
coordination between the Respondent organizations and federal candidatc.s or to support a
finditig bf rexsan ta believa that a violatien of the Act eccnrrad.?

The Act provides that no prrson may meke & contributien, inciuding an in-kind
contribution, to a candidate end his autharized political committeg with respect to any
election for Federal office which, in the aggregate, exceeds $2,400. 2 U.S.C.

§ 441a(2)(1) (2010 cycle limit); see 2 U.S.C. § 431(8)(A)(), 11 C.F.R. § 100.52(d)(1).

"' Several Respondents also questioned the sufficiency of the complaint because it failed to “contain a
clear and corwize resitation of the thcts which Bescribe a violatien,” “tlrrough s relianve ofn) unnamed
aides and general statements.” See, e.g., Responses submitted by 2010 Leadership Council, Accountability
2010, Blue America, Communications Workers, Sierra Club and VoteVets.org. However, the complaint
filed in thil mattr comygtiing withx the Cossminsion’s statwoay aed regitisery reymiresssms for legal
sufiieiieey. The i refaines fat & oumplaitti be “sigded snd sveom t by the parsen filing tich exszblaing,
shail be notswizad, yud slodil bo made under the prsity of perjury ams smbject ib the provicims of seetion
1001 ef title 18.” 2 U.S.C. § 437g(a)(1); 11 C.F.R. § }11.4(b)(2) md (c). The Comsmisgion’s sogrlations
require the gomplnint to identify the nllsged respondents, state the source of information giving rise to the
allegations, and include a clear and coneise recitation of the facts which describe a violation of a statute or
regulation over which the Commission has jurisdiction, See 11 C.F.R. § 111.4(d). The complaint in this
matter was sigzzed before-a notury public, the Complainait is identified by nerme, title and Business address,
the complaint i@entifies the sowrces of information in support of the allegations (i w, pres reports and
reputs fited with the Ctisesnission) and pewvitivs » radinien of focn aitet sy give tiss te a vivhutisn of the
Act. The ssmpleint idostifind prosihie snoossive or partitiied insidad contribetiens to fedure! sumdidates
by the Respondagit orghmismalans, mibioh amad potensinily heve resuiied irom cunrdizated commumicasions
betweey thoss ergattimtions andd mgbers of Congyess, and asguad n lega! basiz for tit cenclusion.

? The complaint speculated that the Respondents might alsa be in violation of House Ethics ruies if the
nl!eged discussions about campaign % place “at offficial meetings of the House Democratic
caucus.” Complaintat2, fn. 1. The House s rules prohibit the use of Honse buildings, rooms and
offices “for the conduct of campaign or political activities” because they are considered official resources,
supported with official fJunds. See 2008 House Ethics Manea!, Committes vn Standards of Official
Conduct, p. 127. In the past, the Commission has reported respondents to appropriate entities for possible
ethics vidlmions, pursume to 2 U.S.C. § 4378(a)(9). Ses, e.g, MR 3082 (Dos Sharwsd), MUR 4406
(Rap. Jax McDaioastt) aed MUR 3372 (Chorlie Wilsomd. Unifke these maiters, a nidludjom of 2 Homse
Ethias rule is not appacest here; it is unciuar fucsn the available infommuiiun tiiat itz discusdions wordd liave
coestitziad appament “campaign ar palitical activitioa”
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Under the Act, corporations are prohibited from making contributions from their general
treasury funds in connection with any election of any candidate for federal office.
2U.S.C. § 441b(a). The Act defines in-kind contributions as, inter alia, expenditures by
any person “in cooperation, consultation, or concert, with, or at the request or suggestion
of, a candidate, his authorized political committees, or their agents....” 2 U.S.C.

§ 441a(a)(7XB)(); 11 C.F.R. § 109.20(a). A communication is coordinated with a
canditiate, an autherized committee, a political party committes, er on agent of any of the
foregoing when the communication 1) ia paid far, in wkola or part, by a parson other thsn
that candidate, authorized committee, or political party committee; 2) satisfies at least one
of the content standards'® described in 11 C.F.R. § 109.21(c); and 3) satisfies at least one
of the conduct standards described in 11 C.F.R. § 109.21(d). 11 C.F.R. § 109.21(a)1) -
(3). In contrast, an independent expenditure is an expenditure by a person for a
communication expressly advocating the election or defeat of a clearly identified
candidate that is not made in cooperation, consultation, or concert with, or at the request
or suggestion of a candidate, a candidate’s authorized committee, or their agents, or a
politital party cummittee or its agents. 2 U.S.C. § 431(17); 11 C.E.R. § 100.16.

The complainit alioged that Reprupentatives Pelosi awd Larson couvrdirmeed
conmmmivations with the Respnndent orgemizations, which resalted in excessive arxi
prohibited contributions to varions federal campaigns. The available information
indicates that the first and second prongs (payment and content) of the coordination

¥ The Commission revently revised the content stundairds in 11 C.F.R. § 109.21(c) in regpenze to the D.C.
Circuit’s decision in Shays v. FEC, 528 F.3d 914 (D.C. Cir. 2008). The Commission added a new standard
to the content prang of the coordinated communications rule. 11 C.F.R. § 109.21(cX5) covers
communications that are the functional equivalent of expresy advocacy. See Explanation and Justification
for Coordinated Communications, 75 Fed. Reg. 55947 (Sept. 15, 2010). The effective date of the new
content standard is December 1, 2010, after the events at issue in this matter. The new standard would not
change the analysis in this Factiusl and Legal Analysis.

10
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regulations are met. The first prong is satisfied because the third-party organizations paid
for communications during September and October 2010, the time period specified in the
complaint. Based on information provided in relevant reports filed with the Commission,
it appears that at least most, and possibly all, of the communications at issue may also
satisfy the content prong as either electioneering communications under 11 C.F.R.

§ 100.29 or public communisations that cxpressly advocated the election or defeat of a
clearly identified candidate. 11 C.F.R. § 109.21{(c)(1) and (3). Many of the Respondent
organizatiens admitted thub their ccmmmunications satisfy the fisst two prongs aof the
coordination provisions. The Respandents, however, disputesl that the communications
satisfy any of the conduct prong standards.

The conduct prong of the coordinated communications regulation may be satisfied
when, inter alia, (1) a communication is created, produced, or distributed at the request or
suggestion of a candidate, authorized committee, or political party committee; or if the
communication is created, produced, or distributed at the suggestion of a person paying
for the communication and the candidate, auﬂ;oﬁzed committee, or political party
committee assents to such suggestion; (2) the candidate, autitorized committee, or
political party commmittce is mmteriaily invotied in decisions regmding the
communiantion; er (3) the cammunixcation is created, psatncad or distributait afier env ar
more substantial discussiuns about the communication between the candidate, authorized
cor;mittee, or political party committee and the payor and his or her agents. See
11 C.F.R. § 109.21(d)(1)-(3).

The complaint specifically indicated that the Respondents’ conduct satisfied the
“request or suggestion” standard of the coordination provisions when Representatives

11
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Pelosi and Larson “requested” that outside organizations increase their spending
supporting Democratic candidates. However, a review of the available information fails
to reveal any facts to support the allegation that there was a “request or suggestion” as
defined by Commission regulations. The Commission has explained that the “request or
suggestion standard encompasses the most direct form of coordination, given that the
candidate or political party committee comnmumicates desires to another person who
efféstuntes th.t;l." Explanation and Juitificatien, Coardination @sd Indeprendent.
Expenditures, G8 Fed. Reg. 421, 432 (January 3, 2003). As such, the standard womld not
be satisfied by requests or suggestions made to the general public, but would only be
satisfied by requests or suggestions “directed to specific individuals or small groups.” Jd.
For instance, the standard “would not apply to a speech at a campaign rally,” to “a
request posted on a web page that is available to the general public” or to a newspaper
advertisement. /d. Further, in its Explanation and Justification, the Commission
indicated that “[n]either of the two prongs of this conduct standard can be satisfied
without some link between the request or suggestion and the candidate or political party
who is, or that is clearly 1dentified in the communication.”™ Jd. at 431.

Hewe, the camaplaint sppears te allsge that the “requuet er suggestion” was
conveyed throngh the pablicating of newr articles that discussed statemerts made by
Representatives Pelosi 2nd Earson during closed-doar moctings, and that the Respondent
organizations’ expenditures and electioneering communications were made in reaction to
that “request.” Complaint at 4 (noting that “[a]Jround the same time as these press reports
emerged, spending by outside organizations on behalf of Democratic candidates for

Congress increased”). However, publications of news articles are statements directed to
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the general public, and thus, they fail to satisfy the conduct standard, even if they
purportedly conveyed a “request.”

Similarly, a “request or suggestion” analysis also fails in this matter even if the
same statements discussed in the news articles were made to a small group during a
closed-door ﬁeeﬁng. Any requests that Representatives Pelosi or Larson may have made
were presurmably dore in private meetings with other nrembers of Congress. The
compilaint did not allege timt any individuals from the Respondent organizations were
prasent at omy of those meetings, and as noted supra, a number of the Respondent
organizatipns directly deny being present at thase mnetings. Finally, accerding to the
charts attached to the complaint, none of the Respondent organizations paid for
communications in support of Representatives Pelosi or Larson, the alleged requestors,
and the complaint did not indicate whether any of the candidates actually supported by
the organizations at issue were present at any of the Congressional closed-door meetings
referenced in the news reports.

‘While it appears that none of the communications at issue benefitted
Representatives Larson or Pelosi, the complaint can be construed to allege that Larson
and Pelosi were acting s agents of other mentbers of Cengress in nmaking the atleget
“requast or suggestion.” Tinwever, there is no infobmatian availabls to suggest singh an
agency relatipnship existed between either of them and any other membher of Congress.
See 68 Fed. Reg. at 431-32 (providing example of how coordination occurs where one
candidate acts as an agent of another). Therefore, the alleged coordination based on a

request or suggestion is not supported by the available information.

13
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Similarly, it would be difficult to meet the material involvement and substantial
discussion conduct standards of the coordination provisions without any information
pointing to the actions of specific candidates or their agents.'* Some of the Respondent
organizations specifically denied any communication concemning their expenditures with
any members of Congress or with the campaigns that they suppoﬁed,“-and there is no
available information to contradict those statements. Additionally, several Resporrdents
averved that they followed written rules that comply with the Commnizeion’s fingwall safe-
harbar provisien.'® The Commission’s reguintions indicate tsat the coordinatian conduct
standards are nat met if the relevant entity satisfies the safe harbor provisian for the
establishment and use of a firewall and where there is no information showing that there
was flow of material information regarding the candidate’s plans, projects, activities or
needs to the third party payor. 11 C.F.R. § 109.21(h). Here, there is no available
information to show that the firewalls implemented by some of the Respondent
organizations may have been breached.

" The “material involvement” standard is satisfied if the candidate, authorized committee, or political
party committee is materially involved in decisions regarding 1) the communication's content; 2) the
intended audience for the communication; 3) the means or mode of the communication; 4)thespec1ﬁc
media outlet for the communication; 5) the timing or frequency of the communication; or 6) the size or
prominence of the printed communication or the duration by broadcast, satellite, or cable. 11 C.F.R.

§ 109.21(d)(2). The “‘substantisl discasgme™ standmdl, is satisficd if tie weanonunicasion ie qrenimi,
produced, or distibuted after thee s are o e dissumious sbout the commusiication betwesn the
candidase ar her ssmmittes amd the parantt paying for the comumunication doring which scistmtinl
informntion ahaut the candidate's ar palitical party committee’s campaign plans, projects, activities, ar
needs is eanveyed to the person paying for the commaoniostion, and that information is material to the
creation, productian, or distribution of the communication. 11 C.F.R. § 109.21(d)(3).

15 See Responses submitted by 201Q Leadership Council, Accountability 2010, American Federation of
Teachers, Blue America, Blue Green Alliance, Campaign Money Watch, CSS, CSS Action Fund,
Communications Workers, Defenders of Wildtife, Defenders of Wildfif Action Fund, Maithow 25
Nerweork, Plznmed Paventhood, and VoteVesi.org.

16 See Responses submitted by AFSCME PEOPLE, American Federation of Teachers, Campaign Money
Watch, Communieaions Warkess, League of Connervation Voters, Mations! Wikdlife Federstion, NEA,
Planned Parenthnod, SEIU-COPF, and WOMENVOTE!
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Accordingly, there is no reason to believe that Representative Pelosi and
Representative Larson violated the Act in connection with the coordination allegations or

that the twenty-five named Respondent organizations violated 2 U.S.C. §§ 441a(a) or
441b.
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